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he dramatic reduction

in the number of civil

jury trials in recent

years should be a wake-

up call to Americans
wishing to preserve a fundamental
constitutional right. One of
America’s most basic rights — the
jury trial — is in jeopardy.

Themed as the “Expedited Jury
Trial,” the National Jury Summit
held in Austin, Texas, Oct. 10, 2013,
was a call to action that focused on
reducing the cost and time involved
in civil litigation and improving
access to jury trials. Examining
reform efforts that have already
taken place in federal and state
courts was a key topic, as well as
addressing ways to handle complex
litigation proceedings.

Numerous studies, including a
recent report by the National Center
for State Courts, have demonstrated
that there is overwhelming support
for the jury trial among Americans.
And yet, there is an alarming
downward trend occurring in the
nation’s civil courts.

“There is a widespread
perception that civil jury trials are
too complex, too expensive and too
lengthy,” said Michael T. Callahan,
president of the American Board of
Trial Advocates, the organization
sponsoring the Summit. “The
decline in jury trials is a chilling
sign that fewer citizens are able
to exercise their Constitutional
promise of access to justice.”

Mr. Callahan described the
problem another way. Imagine if

rials Secure
lous Right to

someone threatened to remove
your right to freedom of speech or
the right to bear arms, the public
outcry would be widespread.
Erasing access to the civil jury
trial is equally detrimental
to citizens who have no other
recourse, he said.

ABOTA, in collaboration
with the National Center for State
Courts and the Institute for the
Advancement of the American Legal
System, has advocated changes that
will improve the system’s ongoing
quality and relevancy.

“Juries are the backbone of
our democracy and are as critical
as the right to vote itself,” said
Summit Chair Gilbert H. Dickinson
of the Denver law firm of
Dickinson, Prud’Homme, Adams
& Ingram, LLP. “The jury trial
not only provides protection to the
litigants, it also directly involves
our citizens in the judicial branch of
government. The declining numbers
of jury trials demonstrates the need
for innovations that will make the
system more effective and efficient.
Inaction is not an option.”

The National Jury Summit took
steps to remove barriers — real and
perceived — that prevent cases from
proceeding to trial. The Summit
called for the implementation of
expedited jury trials (or “summary
jury trials” in some states) and
streamlined pretrial procedures.
Recommendations and alternatives
were discussed among lawyers,
judges, courtroom administrators
and law professors. B



Presenters in order of appearance

Professionalism and the Rule 1 Goals of a "Just,
Speedy, and Inexpensive” Determination of Actions

Justice Douglas S. Lang,
5th District Court of Appeals, Dallas, Texas
Board of Trustee, the American Inns of Court

An Overview of Expedited Trial Programs
across the Country

Paula L. Hannaford-Agor,
Director, Center for Jury Studies,
National Center for State Courts

State Projects Targeting Low Damage Cases
Topic 1: Pretrial procedures: Disclosure and
Discovery under an Expedited System

MODERATOR: Michael P. Maguire
ABOTA Foundation Vice President,
Orange County Chapter, Calif.

PANELIST: CALIFORNIA: Robert B. Gibson
Orange County Chapter, Calif.,
ABOTA National Member

NEW YORK: The Honorable Lucindo Suarez
Supreme Court of the State of New York

COLORADQO: John R. Rodman
(Rule 16.1): Colorado Chapter ABOTA Member

OHIO: The Honorable Thomas D. Lambros (Ret.)
Janik, LLP

State Projects Targeting Low Damage Cases
Topic 2: Trial Procedures: Expedited Trial Formats
and Options

Disclosure of Trial Experience — A Matter of Ethics

Professor Tracy McCormack,
Director of Advocacy
University of Texas School of Law

About the National Jury Summit

"Finding Efficiencies for Higher Value Cases”
Overview of Reform Efforts in Federal and State Courts

The Honorable Rebecca L. Kourlis (Ret.)
Executive Director, Institute for Advancement of the
American Legal System

Panel discussion and presentation of
specific state programs

MODERATOR: The Honorable Rebecca L. Kourlis (Ret.)
Executive Director, Institute for Advancement of the
American Legal System

PANELISTS: UTAH: UTAH'S NEW RULES:

The Honorable Derek P. Pullan
4th District Court Judge, Utah

COLORADO: CIVIL ACCESS PILOT PROJECT:
Gordon W. Netzorg
Sherman & Howard, Denver, Calo.

Addressing the Parties’ Needs in Complex Litigation

MODERATOR: Mark P. Robinson, Jr.
2013 ABOTA National President-Elect

PANELISTS: The Honorable Rebecca L. Kourlis (Ret.)
Executive Director, Institute for Advancement
of the American Legal System

Stephen D. Susman
Susman Godfrey, L.L.P
New York, New York

The Honorable Gail A. Andler
Superior Court of California, Orange County

Closing Comments and Recommendations

Michael T. Callahan
ABOTA National President

The National Jury Summit was open to lawyers, judges, legal professionals, and the public. The American
Board of Trial Advocates has conducted National Jury Summits since 2005.

2005 National Jury Summit, Las Vegas — “The Present State and Future of the 7" Amendment Right to Trial by Jury"
2007 National Jury Summit, Las Vegas — "Saving the Jury Trial”

2009 National Jury Summit, San Francisco — “Protecting the Jury Trial — A Curriculum for Success”

2011 National Jury Summit, Chicago — "The Jury Trial of the 21% Century”

2013 National Jury Summit, Austin, Texas — “The Expedited Jury Trial"

2015 National Jury Summit, San Francisco Ritz Carlton, San Francisco, April 30, 2015
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Federal Civil

ury Tria
to New

udge Patrick Higginbotham
of the U.S. Court of Appeals
for the Fifth Circuit warned a
group of lawyers and federal
Jjudges in 1997 that civil jury
trials were headed to extinction.

“There are certain elites in this
country who don’t trust juries,”
Judge Higginbotham, a Reagan
appointee from Dallas, said at the
time. “The future of our jury system
is very much in danger.”

Despite the warning, most
lawyers and judges scoffed. After
all, no state in the country trusted
citizen juries to resolve personal and
business disputes more than Texas.

During the 16 years since Judge
Higginbotham’s warning, civil jury
trials have plummeted to historic
40-year lows.

In 2012, there were 135 civil
jury trials in the federal courts in
Texas — down from 360 in 1997.

The state courts have witnessed
a similar decline. Last year, there
were fewer than 1,200 civil jury
trials in state district courts in Texas
— a one percent decline from 2011
and down nearly 300% from 1997,
when there were 3,369 jury trials.

While plaintiff’s lawyers have
cried foul for more than a decade,
prominent judges and lawyers
representing large businesses have
suddenly started sounding the alarm.

“My fear is that we are returning
to the French legal system prior to the
French Revolution when trials did
not exist and cases were all done on
paper,” says Judge Higginbotham.
“The reduction in jury trials isn’t
about the empty courthouse — it is
about the alienation of the people
from the process. The jury system is

s Decline
OWS

about governance.”

Legal experts agree.

“There’s this distrust of juries,
which I truly don’t understand,” says
Jeff Lowenstein, a partner at Dallas-
based Bell Nunnally & Martin.
“Nobody works harder or feels more
deeply about dispensing justice than
12 of our fellow citizens.

Federal Jury Trials Conducted in Texas

| District 1997 20m
Northern District (DFW) 77 35
Southern District (Houston) 135 59
Eastern District (Includes Plano) 7 28

Western District (Austin & San Antonio) 77 19

2012 ‘

56
23
28

Civil Jury Trials in Texas Courts

District 1997 20m
Dallas Co. 268 174
Harris Co. 611 271
Tarrant Co. 177 108
Travis Co. 78 18

2012
176
240
103
15

:
|
|

)

“So many lawyers counsel their
business clients to avoid juries
because they are too risky, and that’s
just not true,” says Lowenstein.
“This is one of those situations
where we don’t realize what we had
until it’s gone.”

Dan Worthington, president of
the Texas Association of Defense
Counsel, an organization comprised
of lawyers who represent insurance
companies, manufacturers and other
businesses in the state, says the
decline in jury trials is a “profoundly
negative” trend for individuals and
businesses.

“This is an unhealthy trend
for those seeking justice,” says
Worthington, who practices law in
McAllen. “Unfortunately, 1 predict

this trend is going to continue.”



Judge Higginbotham and
others say the problem isn’t because
juries are out of control and deliver
unjustly verdicts.

Multiple studies have shown
that Texas juries tend to be more
conservative in awarding damages
than citizens in other states. A 2012
study by Thomson Reuters of civil
jury verdicts nationwide found that
the median damage award in Texas
was $12,189, making Texas juries
the fourth-stingiest in the country.

Worthington and legal experts
say the dramatic drop in jury trials
isn’t the result of fewer disputes.
Instead, they say that the ability
to have disputes decided by a jury
has been severely curtailed by
a combination of efforts during
the past two decades, including
tort reform and appellate court
decisions, which have severely
curtailed people’s abilities to have
juries hear and decide their claims.

They also say that thousands
of civil complaints that were once
heard by juries are now resolved
pretrial in mediation or have been
pushed into the private world of
arbitration.

Texas juries decided 12%
fewer personal injury and medical
malpractice cases, 15% fewer
business disputes and 50% fewer
product liability cases during the
past year compared to 2011.

Statistics show that juries in
2012 sat in judgment of 800%
fewer product liability claims,
including cases of faulty medical
devices, dangerous prescription
drugs, defective tires and accident-
prone cars than they did in 1996.

“People get very upset
when other constitutional rights
are taken away or limited, but
we are witnessing our Seventh
Amendment right to a civil jury
severely attacked, and people don’t
seem to care,” says Joseph Ahmad,
a Houston lawyer who represents
businesses in employment law-
related disputes.

State  district judges in
nearly every major metropolitan
area — the exception being Dallas
— conducted fewer jury trials
in 2012 than they did the
previous year or any of the
previous 16 years, although
the annual slope downward

Thousands of
civil complaints
that were once
heard by juries

are now resolved
pretrial in mediation
or have been
pushed into the
private world of
arbitration.

seems to be leveling out.

¢ Harris County District judges
conducted 240 civil jury trials in
2012, an 11% drop from a year
earlier.

¢ Travis County District courts
recorded only 15 jury trials to
verdict, a 17% decline.

e Tarrant County witnessed a 4%
drop in 2012.

* Dallas County District judges
actually conducted two more
trials in 2012 (176) than they did
a year earlier (174).

In 1996, Harris County
juries resolved 616 civil disputes,
compared to only 240 in 2012.

Victor Vital, a litigation partner
at Greenberg Traurig in Dallas who
represents large corporations, said
the high cost of taking a lawsuit
to trial has made jury trials cost
prohibitive.

“The number-one culprit is the
extraordinary cost of discovery,
especially e-discovery,” he says.
“Business clients evaluate the
financial risks and the costs.”

Vital says judges need to
be more of a gatekeeper on the
discovery demands of the
lawyers, which he says will keep
the cost of litigation lower and
encourage more clients — be they
individuals or businesses — to want
to go to trial.

To address the issue, the Texas
Supreme Court implemented its
new “expedited trial” rules for cases
where $100,000 or less is in dispute.
The new rules limit discovery and
push cases to trial quicker.

But many lawyers say the Texas
appellate courts are a significant part
of the problem. They say the justices
have widened the “no evidence
review standard” by shifting issues
that were once considered questions
of fact decided by juries and made
them questions of law decided by
judges.

“The appellate courts in Texas
have become so conservative and
so favoring defendants that I advise
my business clients who have a
rock solid case that we should file
the lawsuit in another state,” says
Adam Schiffer, a Houston lawyer
who represents Texas businesses in
high-stakes litigation.

“I know that if I get a good
jury verdict for my business clients
— a verdict that is fully supported
by the facts and the law — that
there is a significant chance that the
Texas Court of Appeals or the Texas
Supreme Court is going to take it
away from us,” says Schiffer.

When the Texas Supreme Court
and the intermediary appellate
courts reverse so many jury verdicts,
the lower courts take it as a strong
signal that they should be more
aggressive in tossing cases before
the evidence even makes it to a jury,
according to legal experts.

“The Texas appellate courts
have all but told trial judges that
they need to grant more motions
for summary judgment and let
fewer cases go to trial,” says Steve
McConnico, an Austin lawyer who
represents large corporations in
business disputes.

“We write motions for summary
judgment today for our corporate
clients that we would have laughed
at only a few years ago,” says
McConnico, whose clients include
large energy and pharmaceutical
companies. “The Texas Supreme
Court has made proving causation
and damages in all kinds of cases
much more difficult.

It is sad that this valuable and
effective constitutional right is
going away and people are not more
outraged,” he says. &
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From the Bench

By Hon. Mark W. Bennett
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Obituary:

he American
rial Lawyer

Born 1641 — Died 2077

he American trial lawyer
(ATL),who, ininnumerable
ways, enhanced the lives
of so many Americans
and made the United
States a fairer, healthier, safer, more
egalitarian and just nation, passed
away recently. Although a precise
age is uncertain, ATL is believed to
have been at least 371 years old at the
time of death.
The cause of death is uncertain.
A blue-ribbon panel of forensic
coroners performed one of the most
extensive autopsies in history. They
were unable to determine the precise
cause or time of death. However,
they were unanimous in their
conclusion that death was not sudden.
In fact, ATL had been placed on the
Endangered Species List a decade
or so before death. The autopsy
determined that ATL most likely
died from a long-term, progressive
illness that began more than 40
years ago and was exacerbated by
a slow, debilitating virus related to
multifocal leukoencephalopathy —
more commonly known as Celotex-
Anderson-Matsushita Syndrome —a
disease of the central nervous system.
The death certificate also lists the
following probable causes of death:
a strange autoimmune disease known
as Igbal & Twombly, a surge of
“litigation industry” lymphoblastic
cancer cells—replacing healthy trial-
lawyer- skill cells; the vanishing civil
jury trial — causing a massive drain of
healthy red blood cells that were the
lifeblood of ATL; a genetic mutation
of the civil justice system that came
to be known as “ADR”; the tragic

inability of young offspring of ATL to
obtain an essential growth hormone—
trial experience; the inability of courts
to implement reforms that would have
reduced the enormous costs of getting
cases to trial and enabled ATL to go off
life support; a persistent metastasizing
growth of the parasitic belief that trial
judges should be “litigation managers”
and that jury trials are a “failure of the
system”; and the media, which, with the
speed of an aggressive glioblastoma,
spread inaccurate information about
allegedly frivolous lawsuits and verdicts
like the McDonald’s “hot coffee” case.

Developing America

ATL was preceded in death by
greatgrandparents born in England,
Scotland, and Wales, who were
called to the bar as barristers, and
by grandparents born of the colonial
struggle for enduring freedom. The first
colonial charter, enacted on December
10, 1641, the Massachusetts Body of
Liberties was the first to provide, by
name, for trial by jury in civil cases.
The colonists prized the right to trial
by jury as indispensable to their liberty.
After that, trial by jury was mentioned
in virtually every major document and
speech delivered before the Revolution.

ATL reproduced plentifully and
moved quickly through the developing
America. At first, ATL was educated
primarily through apprenticeships and
“reading law.” Early revolutionary
heroes who learned law through
apprenticeships included John Adams,
Alexander Hamilton, John Jay,
Thomas Jefferson, and John Marshall.
In 1799, the Coliege of William and



Mary appointed Jefferson’s former
tutor and signer of the Declaration
of Independence, George Wythe, as
the first law professor in the United
States. As a Virginia judge in 1806,
Wythe tried to end slavery in that
state by judicial interpretation. In a
twist of fate, Wythe’s grandnephew,
charged with Wythe’s murder, was
acquitted because a Virginia law
prohibited the only eyewitness, an
African American, from testifying
in the Virginia courts because of her
race.

ATL had some famous siblings,
among them Abraham Lincoln, the
16th president of the United States.
Lincoln’s most famous criminal case
occurred in 1852, when he defended
William “Duff” Armstrong, who was
accused of murder. Armstrong was
acquitted when Lincoln used judicial
notice of the Farmer’s Almanac to
demonstrate that the moon was too
low in the sky for the eyewitnesses to
see what they claimed they saw.

Clarence Darrow, born in 1857,
was one of the greatest progeny of
ATL. Darrow defended Leopold and
Loeb, the Scottsboro Boys, and, of
course, John T. Scopes, accused of
teaching the evolutionary origin of
humans. In the Scopes trial, Darrow’s
opponent was a former presidential
candidate, Williams Jennings Bryan.

In 1869, ATL’s first sister,
Arabella Mansfield, from Burlington,
Iowa, became the first woman
admitted to the bar in the United
States. Mansfield never practiced
law, but she was an educator and
was active in the women’s suffrage
movement, working closely with
Susan B. Anthony.

ATL’s progeny spread rapidly
across the expanding United States,
reaching every state and territory.
By the mid-1900s, there were terrific
trial lawyers in every major city.
Here, in Iowa, while there were many
great trial lawyers in the larger cities
like Des Moines and Cedar Rapids,
there were also great trial lawyers
in smaller communities such as
Sioux City, Waterloo, and Council
Bluffs. Some of the best trial lawyer
legends come from small towns like
Spencer and Primghar, Iowa. These
trial lawyers were in trial several
times a month, trying an auto injury
case one week and a will contest,
land dispute, or commercial case

The American
trial lawyer (ATL)
Is, perhaps,
more responsible
for our enduring
freedoms and the
enforcement of
our nation’s laws
than any other.

the next. Unlike their “litigator” half
brothers and sisters, the old school
trial lawyers were feared—not for
their overly burdensome discovery
acumen but for their uncanny ability
to cross-examine a witness, like a
saber slicing through butter, without
the need for a prior deposition. They
were world-class raconteurs and
would hold the jurors in rapture with
their spellbinding closing arguments.
They had no need for notes and
would never read their closings
from a script. They tried cases solo,
without an entourage of partners,
associates, or legal assistants. Their
lifeblood was trying cases in the
courtroom.

Criticisms and Successes

ATL bhad critics. ATL was
accused of filing too many frivolous
lawsuits, driving up the price of goods
and services, and making our society
too litigious. However, others praised
ATL for ably defending the U.S.
Constitution and its Bill of Rights.
ATL is, perhaps, more responsible
for our enduring freedoms and the
enforcement of our nation’s laws
than any other. American products,
from airplanes to scalding coffee,
pharmaceutical drugs, and scores of
others, are safer and kill and maim
far fewer Americans. Hundreds of
thousands of lives have been spared
from tobacco-related deaths, and

billions have been saved in health
care costs. Civil rights and liberties
are morefully enjoyed. Minorities are
more fully integrated into our nation’s
government, schools, jobs, and public
accommodations. Air and water are
cleaner. Roads, highways, hospitals,
doctors’ offices, and facilities for the
aged and mentally and physically
disabled are much safer. Individuals
who have been bilked out of billions
of their life savings in fraud schemes
have obtained significant relief,
as have stock holders in massive
securities fraud cases. Corporations
and individuals falsely accused of
negligence, defamation, infringing
others’ intellectual property, and
harming others in untold ways have
been vindicated. Hundreds on death
row have been exonerated. Law
enforcement, jails, and prisons are
more humane. ATL aided thousands
in the free exercise of their religion
and prevented government from
favoring any particular establishment
of religion. ATL liberated the
mentally ill from often horrid
institutional conditions and gave the
disabled access to employment and
public accommodations. In short,
ATL fought oppression, unfairness,
illegality, fraud, discrimination and
injustices — both small and large,
at every turn. ATL often left the
practice of law to go into public
service to make America a better
place. President Abraham Lincoln is
a classic example, leaving his work as
a circuit-riding trial lawyer to guide
the nation through one of its most
difficult times. Less well publicized
are the hundreds of thousands of
progeny who were role models in
their communities and served in
every imaginable civic activity.
They donated millions of hours to
serve their communities. ATL was
always a leader and a doer. ATL
and progeny advised and counseled
presidents and paupers and served
on school boards and in Congress,
and several have been awarded the
Medal of Honor. They have worked
pro bono in hundreds of thousands
of cases and worked for low wages
for countless nonprofit and public
interest groups.

Survivors
ATL is survived by offspring
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known as American litigators
(ALs). Legend has it that the first
litigator was the bastard child of
ATL and ADR. Genetic sequencing
reveals that ALs have specific DNA
nucleotides: ALs do not try cases;
ALs “litigate” them. ALs populate
large and small firms alike. Most
importantly, ALs are defined by their
lack of real jury trial experience. They
spew courtroom jargon to clients
and opposing counsel as if they
were real trial lawyers. However,
ALs are a fraud. Even uninitiated
associates, after hearing the same
few war stories over and over, sense
the truth that ALs are not the true
progeny of ATL. ALs prance around
their law firms espousing how they
routinely pound opponents into the
ground in the courtroom. They don’t.
The closest they get to trial is as
office Clarence Darrows. They file
motions as if they are preparing to
go to trial and bill endless hours for
developing untested and unrealistic
trial strategies—knowing they will
never be used. ALs earn a living by
generating Everest-like mountains of
paper. They are paper tigers. They
never work alone, always traveling

in packs. As trial dates approach,
their relentless bravado evaporates
into unlimited excuses to settle.
They will do virtually anything to
avoid trial.

At a recent meeting of the
American Litigators Association,
the largest bar group in the country,
the well-known fierce litigator,
Benjamin Rambo, whose mother,
grandfather, and great-grandfather
were trial lawyers, gave the keynote
speech. Rambo had the audience
spellbound as he regaled them with
his most famous war story. Rambo
worked the crowd as he reached his
crescendo: “I looked the mediator
directly into her eyes and said . .
.’ A stunned silence followed, and
then a single voice could be heard,
murmuring, “He really showed
that mediator!” A chorus of awed
whispers joined in: “Unbelievable!”
The offspring of the American
Litigator jumped to their feet for a
standing ovation.

Ironically, Benjamin Rambo has
in his office a framed quote that
belonged to his great-grandfather, a
Tennessee country trial lawyer and
southern raconteur of great renown.

In faded, barely legible calligraphy
are words from the commencement
address by Charles May at Rambo’s
great-grandfather’s 1875 University
of Michigan Law School graduation:

The jury system is the handmaid
of freedom. It catches and takes
on the spirit of liberty, and grows
and expands with the progress of
constitutional government. Rome,
Sparta and Carthage fell because
they did not know it, let not
England and America fall because
they threw it away.

Services for the American
Trial Lawyer will be held at federal
and state courthouses across the
United States. Honorary pallbearers
include Gerry Spence, David Boies,
Daniel Petrocelli, and Roxanne
Conlin. In lieu of flowers, memorial
contributions may be sent to the
ABA. m

Judge Mark W. Bennett is 3
United States District Court Judge in
the Northern District of lowa. He is a
frequent contributor to Voir Dige.

GIVILITY AND ADVOCACY
DON'T HAVE TO BE
MUTUALLY EXCLUSIVE.

JAMS believes that civility is crucial, not just in ADR
but in the legal profession at large. Incivility leads to
inefficiencies which can prolong disputes and cost
clients time and money. The JAMS Foundation is pleased
to support ABOTA's national civility initiative, including
the video Civility Matters, which highlights the need for
more constructive approaches to resolving disputes.

The non-profit JAMS Foundation offers financial
assistance for conflict resolution initiatives with national
or international impact. Its mission is to encourage the use
of ADR, support education at all levels about collaborative
processes for resolving differences, promote innovation in
conflict resolution, and advance the settlement of conflict
worldwide. For details, go to www.jamsfoundation.org.

800.352.JAMS

www.jamsadr.com

®
THE RESoLuTION EXPERTS @NIJAMSK @
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Fast Track Jury Trials:
The Abbreviation of the
raditional Jury Trial

By Matthew J. Story and Brittany F. Boykin

n March 7, 2013,

South Carolina Chief

Justice Toal issued the

Fast Track Jury Trial

Administrative Order
permitting implementation of the
Fast Track Jury Trial statewide.! The
Administrative Order builds upon
and provides a uniform structure to
the ad hoc system used in Charleston
and surrounding counties for more
than 10 years. Fast Track Trial Jury
Trials (Fast Tracks) have become a
popular method of trying cases in
those areas that have experimented
with the system. The Charleston
County Clerk of Court reports that
from 2010 through the end of 2012,
approximately 40% of cases tried to
verdict were Fast Tracks. Depending
on the case, Fast Tracks can provide
advantages such as a date-certain
trial and reduced out-of-pocket
expenses.

History of Fast Track Jury Trials
in South Carolina

A Fast Track is an expedited,
yet abbreviated, trial tried before an
attorney who is paid by the parties
to act as a judge with a six-person
Jjury panel. It first appeared in South
Carolina approximately 13 years
ago. Charleston attorneys Samuel
R. Clawson and Karen McCormick
participated in the first Fast Track
before the Hon. Daniel J. Piper in
Charleston. Since then, attorneys
in the First and Ninth Circuits
have repeatedly engaged in Fast
Tracks, which were generally called
“Summary Jury Trials.” Fast Tracks
in South Carolina have binding
jury verdicts and are used almost
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exclusively in personal injury cases.

Benefits of a Fast Track
Jury Trial

The Administrative Order
establishes the rules and procedures
for the Fast Track process. The rules
are flexible to allow the parties to
present their case in a traditional
manner: however, the parties are
also permitted to agree to a relaxed
application of the evidentiary rules
for a more streamlined presentation.
Parties who desire to engage in a
Fast Track do so by entering into
a “Consent Order Granting a Fast
Track Jury Trial and Appointing
a Special Hearing Officer.”2 The
agreement is irrevocable absent a
finding of fraud.

Cases are tried before an
attorney who is mutually agreed
upon and compensated by the parties.
This attorney, known as a Special
Hearing Officer, must be a member
of the South Carolina Bar and must
have completed the trial experience
requirements of Rule 403. The costs
of the Special Hearing Officer are
typically split equally between the
parties.

One of the most appealing facets
of the Fast Track is that the parties
are given a date-certain for trial.
Once the parties provide the clerk of
court with a filed copy of the consent
order, the case is removed from the
docket and a mutually convenient
trial date is set. Date-certain trials
can provide an inherent cost savings
by avoiding the need to appear
for multiple roster meetings or the
need to issue repeated subpoenas to
witnesses. Under the Administrative

Order, parties are also able to limit
their expenses by being excused
from mandatory mediation and/or
arbitration.

Under the Order, the parties may
agree to a high/low agreement, not to
be disclosed to the jury. Defendants
and their insurance carriers typically
insist on a high of policy limits
or less as an absolute condition.
To a defendant and the defendant’s
insurer, this is particularly important
due to limited or no post-trial
recourse to the litigants. On the
other side of the equation, a low
can often be negotiated to provide a
plaintiff with a guaranteed recovery
equivalent to the minimum amount a
jury might be expected to award or
perhaps a first offer. In a case where
the defense feels the minimum
verdict is close to zero, a low is
sometimes offered to help offset the
costs associated with the proceeding.
Sometimes the low is zero. The
undisclosed high/low agreement is
often the first issue discussed after
the parties broach the possibility
of a Fast Track. In cases involving
minors or incapacitated persons, the
Order requires that a circuit court
judge approve the consent order and
the high/low agreement just as if
approving a minor settlement.

Although the Supreme Court’s
order makes clear that the parties
may agree to modify the rules of
evidence, the practical experience
has shown that relaxing the rules
of evidence has been one of the
most important cost-saving features
of the Fast Track Trial system. If
the parties cannot agree to relaxed
rules of evidence, it is likely a sign
the case is not suited for the Fast



Track Trial system. An agreement to
modify the rules of evidence should
be written into the stipulations
section of the consent order for the
Fast Track. The form promulgated
by the Supreme Court provides a
line for “Other” agreements, and
this would be an appropriate place
to state the stipulations regarding
this point.3

When discussing modifications
fromthe rules of evidence, the parties
generally agree that reports, records
and affidavits may be offered in
lieu of live testimony. If depositions
have already been taken in a case,
excerpts may be submitted or read
regardless of the availability of the
witness. Doctors’ reports, hospital
records, x-rays, EMS reports, tax
records and lost wage verifications
are all commonly submitted as
evidence without the necessity of
calling a single witness to provide
foundation or authentication.

This kind of agreement greatly
reduces the cost of the trial to the
litigants. In a modest personal injury
case, calling doctors live or securing
their appearance at trial through
video depositions can generate
costs that exceed the reasonable
value of the case or costs that
substantially erode the plaintiff’s
recovery. In contrast, the cost of
obtaining a reasonably detailed
medical report is several hundred
dollars. The cost of obtaining the
doctor’s notes is often much less.
With an agreement to relax the rules
of evidence, these documents can
be submitted in a Fast Track Trial
without the necessity of calling any
witness. By waiving authentication
and foundation requirements,
defendants also receive the benefits
of being able to introduce medical
records that may include reports of
pre-existing conditions, as well as
documents showing other accidents
and injuries that may account for
the plaintiff’s complaints.

The parties should also discuss
whether they agree that “ex parte
depositions” may be used and to
what extent. The term “ex parte
depositions” is expressly referenced
by the S.C. Supreme Court as
something that the parties may
agree is admissible in a Fast Track
Trial. An ex parte deposition is a
term that generally refers to any

The sooner the
parties agree that
the case should go
before a Fast Track,

the greater the

cost-savings that
can be realized.

deposition to which the other side is
not invited. It may be a fact witness
but is more often a medical witness.

Parties should not enter into
a Fast Track with the expectation
that they will be able to introduce
evidence that would most likely be
excluded by a circuit court judge. It
should be noted that the evidentiary
rules that are typically modified
are those relating to authentication
and format of presentation,
not those governing relevance.
Subsequent remedial measures,
stale convictions and evidence of
liability insurance should remain
excluded, just as in traditional trials.
Hearsay rules typically remain in
force and unmodified.

At what point in a lawsuit
should the parties and their counsel
discuss the option of a Fast Track?
The sooner the parties agree that the
case should go before a Fast Track,
the greater the cost-savings that can
be realized. Cases can be identified
for Fast Track before suit is filed.
Others are agreed to only after the
case is on the trial roster.

To consent to a Fast Track
both parties generally need to have
enough information to evaluate
the case. This may require an
exchange of basic discovery
materials, either formally or through
voluntary exchange. In some cases,
depositions may have to be taken
and subpoenas issued to have the

evidence necessary for a Fast Track
Trial.

The Administrative Order is
silent on whether discovery will
still be available after the agreement
to have a Fast Track Trial is reached
between the parties. In practice,
attorneys usually discuss what
discovery is left to be completed
at the time they enter into Fast
Track discussions. This allows the
parties to approximate how many
weeks or months will be needed
before the trial is scheduled and also
fosters reasonable expectations as to
the time and expense each party’s
preparation will entail.

The Administrative Order
provides that documentary evidence
be exchanged at least 30 days before
the scheduled trial, unless that time
is modified by the order. Upon
exchanging proposed documents,
the parties then submit to a pre-trial
conference with the Special Hearing
Officer at least 10 days before the
trial to address any objections and
exchange a witness list.

Any evidence not produced at
the pre-trial conference is excluded
unless otherwise agreed to by the
parties. There is typically no need
to have the pretrial conference in
a courtroom as there is usually
no record kept of any of the
proceedings.

Fast Tracks are only restricted
by the agreement of the parties.
The Order permits the parties to
limit or forfeit post-trial motions,
by agreement. However, in the case
of inconsistent verdicts the Special
Hearing Officer must recharge the
jury to return to deliberations to
resolve any inconsistencies. The
clerk of court does not enter Fast
Track judgments except by motion
to the circuit court and a showing
that the jury’s verdict has not been
satisfied.

Caveat Emptor: no appeal, post-
trial motions may be limited

While Fast Tracks offer many
benefits to the parties involved,
litigants engaging in a Fast Track
forfeit their right of appeal except
in instances of fraud. It is quite
likely that this exception will be
interpreted narrowly as it is with
arbitration awards. It will not be
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sufficient to prove a jury decided
the matter incorrectly. Ultimately,
the parties must be willing to accept
whatever rulings are made by the
Special Hearing Officer. There will
be no appeal from a Fast Track even
if the Special Hearing Officer reads
a jury charge that is incorrect or
incomplete. Even manifest errors
of law are not appealable. Fast
Track Trials are not recorded by an
official Judicial Department court
reporter, making an appeal even
more difficult and unlikely.

The Administrative Order
states that the parties may agree
to waive motions for a directed
verdict, motions to set aside the
verdict, or motions for additur or
remittitur. Even those who have
experience in Fast Tracks should be
careful to specify their agreement
on this issue. Before the Court’s
Order, most Fast Tracks were tried
with the understanding that the
presiding attorney lacked the power
to set aside the verdict. Under
the current Administrative Order,
Special Hearing Officers will have
the power to hear post-trial motions
for additur, remittitur and new trial
unless the parties agree otherwise.

Is your case right for a fast track
jury trial?

By far, the experience in the
First and Ninth Judicial Circuits is
that Fast Tracks are well suited for
personal injury cases. Although the
practice first started with modest
sized bodily injury cases, the
positive experience of the bar led
to larger bodily injury cases being
tried via Fast Track. Cases with
substantial medical expenses have
been tried using Fast Tracks, as well
as cases involving substantial issues
of liability. There is no reason Fast
Tracks must be limited to personal
injury cases. At least one insurance
coverage case has been tried via a
Fast Track Jury Trial. In that case,
the only issue was the residence
of the plaintiff at the time of the
accident. Other types of cases may
be suitable for Fast Tracks. The
best test is to ask whether the issues
in the case are principally factual
questions to be determined by a
jury.

Questions raised in basic
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negligence cases, such as liability
and damages, are seldom overturned
on appeal. Therefore, agreeing to a
Fast Track and waiving the right
to appeal may be an attractive
alternative in these cases. However,
cases involving novel issues or a
convoluted area of law are probably
not suitable for a Fast Track. Care
should be exercised where there is
a thorny evidentiary question that
has a substantial impact on the case.
The parties should not agree to a
Fast Track unless they are willing
to accept the decision of the Special
Hearing Officer, with no appeal.
Such cases may be more suitable
for a traditional jury trial where
the parties retain the recourse of an
appeal.

Your day in court

The jury is selected after
qualification and voir dire by a
circuit judge. Most commonly, this
is accomplished on Monday at
the beginning of a civil term, but
there is no reason a jury could not
be selected from a criminal term
Jury panel. Ten jurors are drawn
and each side strikes two. The six
jurors are then sworn just as in
a traditional jury trial. Once the
jury is selected, the trial usually
begins on another day, providing the
litigants the entire day to start and
finish the trial.

On the day of trial, the Special
Hearing Officer gives a preliminary
instruction. In the past, the presiding
attorney has simply read an
abbreviated preliminary instruction,
with an introduction to this effect;

Ladies and gentlemen of the
Jury, the parties have agreed

to expedite the normal course
of this trial. For instance,

you may have noticed that
there are only 6 of you rather
than 12. During the trial, you
may notice that the attorneys
will present documentary
evidence rather than call a live
witness. Attorneys may present
testimony by depositions or live
witnesses. While the parties
have agreed to some expedited
procedures, this does not lessen
the importance of this case,

for either the plaintiff or the

defendant. You are to give this
case the same attention and
consideration as you would if
the parties had not agreed to this
procedure.?

Each side gives a brief opening
statement. The plaintiff proceeds
with his case, followed by the
defendant’s case. Live witnesses
provide direct testimony and are
subject to cross-examination. To
facilitate an expedited process, the
Administrative Order encourages
parties not to present more
than three live witnesses. As an
accommodation, affidavits may be
read to the jury and as well as
any reply affidavits. Depositions
may be read and video depositions
played for the jury. Records may
also be read and/or introduced into
evidence. Each side gives a closing
argument. The “Special Hearing
Officer” instructs the jury and they
are sent to deliberate. Ultimately,
the jury renders a binding verdict,
subject only to the high/low
agreement of the parties.

Conclusion

The Fast Track Jury Trial is
yet another option to resolve
disputes. It is a proven viable
alternative to achieving expedited
and cost-efficient results while
retaining the integrity implicit in a
jury’s verdict. m
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Trial by Agreement:
How Trial Lawyers Hold the Key to
Improving Jury Trials in Civil Cases

By Stephen D. Susman and Thomas M. Melsheimer

I. Introduction

or many years, trial lawyers
and judges have been
decrying attacks on the
jury system.! These attacks
have taken many forms and
the participants have come from
all branches of government and
the citizenry. Some of the attacks
are quite explicit. Legislatures can
eliminate or make more difficult
the pursuit of certain claims, such
as medical malpractice.> This has
sometimes been called “tort reform”
and dates back several decades,?
but the causes of action affected
have not been limited to traditional
torts. Courts can make it easier to
dismiss claims by (I) heightening
pleading requirements prior to
discovery, (2) relaxing standards for
granting summary judgment prior
to a jury trial, and (3) making it
impossible for the plaintiff to prevail
by precluding expert testimony or
refusing to certify class actions.*
Potential litigants can, by written
contract, force future disputes into
binding arbitration, where the role
of the court is limited, with a few
exceptions.’ Potential jurors too have
had a hand in “attacks” on the system
by refusing to show up for jury
service or by aggressively seeking
ways to avoid such service.5
Other attacks on the jury system
are less explicit but also play a role
in what several commentators have
called “the vanishing jury trial.””’
Judges, who are understandably
interested in managing congested
dockets in a court system that is
often resource-strapped, encourage
alternative forms of resolution outside
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the courtroom, such as mediation.8
In the Old West, the iconic term
“hanging judge” was used to describe
a judge with a reputation for harsh
sentencing.’ Today, trial lawyers
may often encounter a “settlement
Judge” — a judge who is willing to
cajole, exhort, or even intimidate the
parties into a settlement.'©

Lawyers have also played
a role in placing the jury system
under attack.! Either because of
a lack of experience or a lack of
appropriate economic incentives to
be efficient, lawyers have driven up
the cost of litigation by unnecessary
motion practice, unneeded discovery
and a failure to seek cost-saving
agreements and protocols. These
practices all make the ultimate
prospect of case resolution by a jury
more expensive, more remote in
time, and, consequently, less likely
to occur.

The inefficiencies practiced
by lawyers litigating cases before
trial are not made harmless if the
case actually makes it in front of
a jury. In that event, those same
inefficiencies  will  manifest
themselves in an excessive use of
exhibits, unnecessarily lengthy
deposition testimony, and a bloated
interrogation process that, in our
experience, leads to the single most
repeated comment by jurors after a
trial has concluded: “There was too
much repetition.” 12

Though we mourn the near-
extinction of the jury trial, we do
not address here the broader issue
of ever-increasing judicial and
legislatives efforts to curtail jury
trials, or the efforts by a broad
segment of corporate America to

keep disputes with their customers
and employees out of court altogether
through the use of boilerplate
arbitration clauses.’> All of these
trends are real, and have been the
subject of extensive commentary
from a variety of viewpoints.

It is worth noting, however, one
important reason why arbitration
is winning the dispute resolution
competition against jury trials: jury
trials are deemed more expensive
and more dangerous.* Groups
like the Judicial Arbitration and
Mediation Service (JAMS) and the
American Arbitration Association
(AAA”) have developed rules that
are intended to make their services
less expensive.!> Yet there is no
reason why the kind of rules JAMS
and AAA have adopted cannot be
used for jury trials, such as trial
time limits and limits on discovery,
practices we discuss in this article.

In this article, we advocate
change that trial lawyers can do
something about — today. What we
seek to change is the hesitancy of
Judges and trial lawyers throughout
the country, especially in Texas,
to compel or to agree to practices
that, in our experience, lead to more
engaged and informed juries, more
efficient trials and outcomes that
clients on both sides will be more
likely to accept or, at the very least,
use as a legitimate guidepost for
settlement. Some of these practices
involve trial procedure while others
involve lawyer conduct. None
of these practices is particularly
radical. All have been utilized
successfully in courts throughout
the country and some [*436] have
been institutionalized in the rules



of procedure.'® Although, where
appropriate, we cite to “success
stories” and validation of the various
practices, what we discuss here is
not intended to be a comprehensive
summary of every practice that can
improve litigation generally, or even
the conduct of jury trials specifically.
Rather, what follows is a series of
practices that we have personally
utilized or experienced that, if
adopted uniformly, will improve the
quality of jury trials and perhaps
even act as another rejoinder to those
who see jury trials as something to
be limited or avoided.!”

The term “adopted uniformly”
is important. We are not naive
enough to think that the practices we
discuss in this article, no matter how
efficient and beneficial to the jury
trial process they may be, will be
as common as invoking “the Rule”
before the first witness is called.!®
Yet they should be. None of the
procedures we discuss ought to be
unique to any particular jurisdiction
or type of civil case. Each can
be applied regardless of a case’s
simplicity or complexity. In fact,
in all cases, the benefits of these
changes are substantial, and the risks
or costs are either non-existent or
exaggerated.

II. Why Sensible Practices Have
Failed to Take Root Uniformly

One of the biggest obstacles to
these practices, apart from simple
inertia, is the presence of trial
lawyers who do not try many cases
and thus can neither rely on sufficient
experience to be comfortable
advocating these practices to their
client, nor predict how they would be
utilized in court.

We do not have a ready solution
for this problem, and it has been
the subject of extensive discussion
elsewhere.”” It is an unavoidable
truth that most young lawyers today
— and, by young, we mean almost
any lawyer under 45 — do not have
the same experience in trying cases
(and will not) as lawyers who
graduated from law school in the
60s, 70s, or 80s.2 And many young
lawyers who claim trial experience
are counting events like arbitration
as trials even though arbitration
is far removed from a jury trial

We place
responsibility
for improving jury
trial procedures
substantially on the
counsel for the
parties. They are. in
the best position
to adopt these
sensible practices by
agreement and to
cajole, if necessary,
a skeptical court into
allowing the parties
to utilize agreed-
upon procedures.

in many significant ways.?!
Consider the following scenario
that occurs at some point in
nearly every case of even modest
complexity. Both sides amass a team
of lawyers with a senior lawyer at
the helm. The junior members of the
team engage in extensive discovery
efforts and invariably reach the point
of a dispute. Lengthy single-spaced
letters or e-mails are exchanged. The
dispute eventually finds its way to a
motion before the court to compel
discovery and, at some point before
the court actually decides the dispute
— either because common sense has
prevailed or because the court has
ordered it — the lead counsel for
the case meet by telephone or face-
to-face to discuss the issue. Once
this meeting occurs, the dispute is
often reduced to either no dispute
at all or is severely limited. Why?
Are the senior lawyers simply more
agreeable by nature or unwilling to
abide conflict? Of course not. We
believe the issue is resolved because
experienced trial lawyers know that
90% of everything that happens in
discovery never makes its way into
court, which is another way of saying
90% of what happens in discovery is
not important to the outcome of

the case. As such, experienced trial
lawyers can decide rather quickly if
something is worth fighting about.
Most of the time, it is not.

Another obstacle to practices to
improve the jury trial is the tendency
of lawyers in an adversary system
to try to determine whether any
particular practice is beneficial to
their side while being detrimental
to the other side. This issue arises
from the assumption that “if the
other side likes it, I don’t.” There
is no easy solution to this problem.
This mindset generally diminishes
with trial experience, but, as we
stated, such experience is hard to
come by. We suggest that discussions
like those in this Article, supported
by lawyers at bar conferences and
training sessions within law firms,
in addition to formal law school
education in the efficacy and
neutrality of such practices, may
slowly ebb the fear that comes from
inexperience.??

The final obstacle to sensible
practices to improve the conduct
of jury trials is the inherent
conservatism of the bench.?? Judges
“have seldom been accused of being
progressive.” 2* They, as members
of a tradition-driven institution,
embrace what has been done before
and are sometimes skeptical of new
approaches.?

We offer two responses to
these multiple concerns. First, the
practices we discuss here are not new
and are, in fact, proven to work well.
Jury questions, for example, date
back 100 years or more.?® The other
practices have been successfully
utilized in courtrooms for decades.

Second, we place responsibility
for improving jury trial procedures
substantially on the counsel for the
parties. They are in the best position
to adopt these sensible practices by
agreement and to cajole, if necessary,
a skeptical court into allowing
the parties to utilize agreed-upon
procedures. Although many judges
have written approvingly of the
practices described in this Article,?’
these practices remain the exception
rather than the rule for courts in
Texas and throughout the country.?®
That is why it is up to counsel for the
parties to adopt these improvements
by agreement. Of course, a trial
judge has the discretion to conduct
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the trial in a different way, but it is
our experience that, when presented
with an agreement of counsel, the
court rarely objects.

The practices we present here do
not advantage either side. They are
lawful and fully within the discretion
of every trial judge in nearly every
jurisdiction we have encountered.
They improve the process of the
Jury trial and can, in some instances,
reduce the costs of such a trial.
But due to a combination of special
interest politics and inertia, these
practices will likely never be
legislated or uniformly imposed
by court rule. For those among us
serious about preserving the Seventh
Amendment right to trial by jury, we
think these practices are critical to
the survival of that right.?? Certainly,
it’s about time for advocates of the
Seventh Amendment, which we hope
includes every trial lawyer, to show at
least as much passion for preserving
those rights as those who advocate
Second Amendment rights.30

There will most likely remain
people who believe that jury trials
are more dangerous than guns.
The perceived danger of jury trials
arises from two circumstances: the
availability of punitive damages in
many cases (though this availability
has diminished significantly over
the years)3' and the perceived
difficulties of juror [*441]
comprehension, especially when
it comes to complex issues.? Trial
lawyers cannot diminish the risk of
punitive damages, but they can take
steps to ensure juror comprehension.
Making things intelligible ought to
be the trial lawyer’s stock-in-trade.
The innovations we discuss in this
Article are primarily aimed at that
very issue — making the trial easier
to comprehend for the jury.

IIL. Practices for Improving
Jury Trials

A. Hard Time Limits

Time limits are perhaps the most
easily adopted, and most common
form, of jury trial improvement,
though the parties may not often
see the practice in that light. The
courts that have adopted the practice,
such as in the Eastern District of

If the jury is told
the trial will last
no more than a
week or a week
plus a day or two
of the following week,
the availability
of a broader
cross section of
Jjurors increases.

way to allocate the precious resource
of judicial time to as many cases
as possible.** Time limits do more
than just conserve [*442] judicial
resources; they make for better
trials — especially better jury trials.
In our experience, when the parties
are forced to decide how to fit their
evidence into a strictly enforced
maximum number of hours, the
presentation invariably improves. By
making hard decisions about which
witnesses to call and what lines of
inquiry to pursue in front of the jury,
the trial lawyer streamlines the case
in a way that will better hold the
jury’s interest and focus the jury’s
attention, itself a scare resource, on
the important issues rather than on
collateral ones.

We have observed several
obstacles to the practice of setting
hard time limits, none of which
is insurmountable. First, parties
who may have spent several years
litigating a case, and who have
strong feelings about what issues
are important, may be reluctant
to bind themselves to time limits.
Second, inexperienced trial lawyers
may resist time limitations in part
because they do not understand how
to use them to their advantage in
presenting their own case.

Finally, based on our experience,
some judges view time limits as
overly intrusive on the rights of the

Texas,® rightly see time limits as a | parties to present their cases as they
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see fit, or otherwise inappropriate for
complex cases.

The first obstacle, the parties’
fear of constraining themselves to
time limits, can be overcome by the
lawyers. The party’s attorney can
explain to his or her client that a
shorter trial will be less expensive,
which ought to be seen by the client
as a benefit. Similarly, the attorney
can explain that time constraints
can lead to the improvement in the
quality of the presentation which
will also serve as an advantage for
the client.

The second obstacle, the fears
of the inexperienced trial lawyer, is
rooted in lawyers not having had the
opportunity to see the benefits of
time limits in actual trials and can be
overcome simply by experience. The
benefits of time limits are widely
discussed in professional journals
and at professional seminars and
bench/bar conferences.?

Indeed it is our view, based
on experience, that shorter trials
produce better results. This is true for
several reasons. First, the quality of
jurors seated on the panel increases
with shorter trials. We have all had
the experience of a trial judge telling
the venire panel that the trial will
last several weeks or even as long as
a month. Hands shoot up to offer a
variety of hardships and objections,
most of which are freely honored
by the presiding judge.?® But, based
on our experience, if the jury is told
the trial will last no more than a
week or a week plus a day or two of
the following week, the availability
of a broader cross section of jurors
increases.

Nor do juries lack the facility
to digest complex cases in shorter
time periods. An entire industry of
trial consultants makes its living
conducting focus group studies or
mock trials which condense an entire
case into a single day or at most two
days.’” These exercises are routinely
done in nearly every complex case,
and trial counsel rely heavily on
these studies to inform them about
the strengths and weaknesses of the
case, to predict a case outcome to
some degree, and to guide settlement
strategy.*® If such important strategic
information can be gained in a day
or two of study, surely a case of
nearly any complexity can be fairly



tried in two weeks or less. Finally,
as we discuss later in this Article,
an increasing number of juror
members come from a demographic
accustomed to faster and more
abundant receipt of information.3

The final obstacle, judicial
reluctance, can also be overcome by
the lawyers, though an agreement
by both sides may be necessary to
convince a skeptical or unwilling trial
judge. Trial time limits are within
the broad discretion of the district
court in controlling the order and
timing of the trial.*® We note that for
judges who routinely set time limits,
they do so without any concern about
limiting the rights of the litigants,
as experience has proven that the
time limits aid jury comprehension
and, though lawyers may protest
a particular time restriction as
unreasonable, it is our experience
that the parties almost always fail to
use every minute allotted to them.*!
In contrast, where the court refuses
to set hard time limits, but instead
leaves open the possibility that the
trial may last longer than the amount
of time allotted, the lawyers usually
end up exceeding the amount of time
allotted.*?

As far as what is a reasonable
time limit for a trial of moderate
complexity, we believe between
fifteen and twenty hours per side
is a generous amount of time.*3 In
the Eastern District of Texas, for
example, long known as one of the
most active patent venues in the
country,* cases involving complex
technology and billions of dollars
in alleged damages are routinely
tried in two weeks or less, and
less-complex patent trials are often
concluded with five or six total days
of trial time.*> No matter the time
restriction, we are not aware of any
reports from jurors in any of the
Eastern District venues that a trial
was hurried.

Time limits can be tailored to
fit the specific needs of any case.
Certain nuances can be agreed to
by counsel before presenting the
proposal to the court. For example,
based on our experience, some
judges include “all” the trial time
in time limits, including opening
statements and closing arguments.
We think that approach carries
the practice too far. Judges rightly

impose equal time limits on each
side’s opening and closing remarks,
and we do not see a benefit to the
notion of one side “saving” its extra
time to use for an extended closing
argument. If anything, a party
should be discouraged from taking
excessive time in closing, a point in
the trial where most jurors already
have all the information they need to
make a decision.*6

Another nuance is “docking”
time from the time allocation of the
losing party for the time spent hearing
an objection about the admissibility
of an exhibit or testimony. This
practice is inadvisable for two
reasons. First, it requires too much
precise timekeeping from the court
in deciding, after a ruling that takes
a middle ground on admissibility,
to whom to allot the time. Second,
as we discuss below, by agreeing
to a practice that decides nearly all
of the exhibit admissibility issues
before the trial starts, the need for
objections during trial can be almost
eliminated.’

Simply put, time limits can
be applied to every jury trial with
beneficial effects for the parties, the
court, and the jury. For trial counsel
skeptical of this statement, we
offer our own experience in trying
complex commercial cases of all
kinds in timed trials of an absolute
maximum of four weeks, and many
in one to two weeks. The work
involved with time limits comes
before lead counsel ever rises to
address the jury. During preparation,
lead counsel must come to grips
with what the important issues are in
the case, understand how he or she
can best present them, and embrace
the realization that the jury is only
going to be able to take in so much
information effectively. Each of
these steps in the preparation process
will help prevent trial counsel from
overburdening the attention span of
the jury with witness after witness,
deposition clip after deposition clip,
and document after document, none
of which advances the trial counsel’s
cause. A leading jury consultant
once famously observed that eighty
to ninety percent of jurors make up
their minds at the conclusion of the
opening statements by both sides or
shortly thereafter.*® Although our
experience does not fully comport

with that broad assessment, most
trial lawyers acknowledge that jurors
develop strong opinions long before
the last witness takes the stand, and
rarely would a longer presentation
truly improve one side’s chances of
winning.*

We have long believed that trial
length does not favor either side in
a trial and thus limits on trial time
are outcome neutral. Although it is
sometimes couched as “conventional
wisdom” that a shorter trial favors
the plaintiff, we have not seen that
play out in our experience. Recent
empirical research supports this
view. In a review of every patent
trial conducted between 2001 and
the middle of 2011, the researchers
observed no statistical difference
between the trial length of a plaintiff
win or a defendant win.® These
results should not surprise a seasoned
trial lawyer in patent cases or in any
kind of case. A contrary result defies
logic and common sense. Regardless
of the burden of proof, both sides
in a civil jury trial have a story to
tell, a position to advance. It simply
does not take less time to put on a
persuasive plaintiff’s case than a
persuasive defendant’s case. Defense
counsels who insist that they need
more time to prevail in front of a jury
instead may need to spend more time
out of court evaluating their case and
developing a compelling story. The
axiom of “the more you say, the less
people remember” 3! is rarely more
true than in a civil jury trial.

Nonetheless, not every judge will
set time limits as a matter of routine,
even though the practice would seem
to be squarely in their interests as
stewards of scarce judicial resources.
Comments such as “I’d like this case
done by next Friday,” from the court
do not count as hard time limits.
Those kind of precatory statements
do not result in the full advantages
inherent in hard time limits. Like the
other practices we describe in this
article, trial counsel must assume
the responsibility for coming to an
agreement on a time limit and should
present it to the court.

B. Juror Questions
The practice of jurors asking
questions of witnesses is not a

new development. In one of the
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celebrated trials of lawyer Abraham
Lincoln in 1859 involving an alleged
homicide, a juror asked a question
of one of the state’s witnesses.
No objection was raised by either
side.” Military tribunals have long
followed the practice of allowing the
fact finders, known as “members,” to
ask questions of witnesses.>

Today, the practice is mandated
in civil trials in four states (Arizona,
Colorado, Florida, and Indiana),>*
meaning the trial judge must permit
jurors in civil cases to pose questions
to the witnesses. It appears to be
prohibited in several other states
and left to the discretion of the trial
court in the remaining states.”® In
other words, juror questions are the
exception, rather than the rule, in the
vast majority of courtrooms.

In an age of instant feedback by
inquiries via Google and Twitter, we
believe that allowing jury questions
can be critical to engaging jurors. We
do not make this comment as a mere
anecdote. An increasing number of
jurors come from the generations
known as “Gen X” and “Gen Y,”
both demographics accustomed to
receiving information, and assessing
it, in ways far different from so-called
“baby boomers.” 3¢

Many of the Generation Xers
grew up with a relatively strong
familiarity with computers and the
Internet. Members of Generation Y
came of age with an even more
sophisticated understanding of the
Internet as a learning tool, including
the power of search algorithms like
Google to put answers to questions
at their fingertips.”’ Their attention
spans are less than that of their
parents.’® The notion of not providing
the opportunity for jury trials to
be conducted with questioning by
jurors, when an increasing number
of jurors will be in the Generation X
and Y profile, strikes us as myopic in
the extreme.

Unlike the trial time limits
discussed above, jury questions have
been the subject of rather extensive
judicial analysis and scholarly
commentary. The distinguished
Judge Easterbrook, writing for the
Seventh Circuit in 2009, approved
the use of jury questions and
concluded that the practice kept the
jurors alert and focused on the issues
in the case.? Texas civil courts have
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repeatedly approved the practice.®

Yet in our experience, juror
questions are not routinely used
in complex litigation. Various
objections have been offered, none
of which has significant merit.

One objection to the use of
questions is the supposition that the
jurors will become advocates, as
opposed to neutral fact finders, or
that the questions will cause the
jurors to formulate positions early
in the trial before all the evidence
is introduced and the instructions
are provided by the court. Empirical
evidence does not validate this fear
and, in any event, strikes us as a
naive view of social science.%! Jurors,
like any of us, constantly come
to conclusions about facts in the
case, regardless of whether they are
permitted to ask questions. Empirical
research has shown, for example,
that jurors embrace a “story model”
of decision making and “jurors
bring preconceptions and knowledge
of the world to their task, [and]
they actively construct narratives
or stories from trial evidence ..”
to “increase the story’s internal
consistency and convergence with
their world knowledge.”® In other
words, jurors are likely to construct
a story to fit the evidence regardless
of whether they are permitted to ask
questions. They may well keep an
“open mind,” but that is a far cry
from saying that they are not making
decisions about the evidence and
the witnesses as the case proceeds.
Concerns about jurors failing to keep
an open mind can be dealt with
as they are in every trial — with
repeated cautionary instructions
from the court to withhold judgment
until the deliberation process.

Other opponents of jury
questions offer the related concern
that juror questions will tend to favor
the plaintiff, because they are the
party putting on evidence first.5’
These opponents argue that since the
plaintiff bears the burden of proving
its case, questions asked early in
the trial process may facilitate the
plaintiff’s proof.5* We have not seen
this concern materialize in practice.
Moreover, if defense counsel is
worried about the plaintiff’s case
being too intelligible or that the
fragility of her defense could not
survive the plaintiff’s case-in

chief, that concern should counsel
the lawyer towards settlement, not
towards the prohibition of jury
questions.

Other opponents claim that the
practice must be prohibited because
jurors may ask impermissible
questions, or ones calling for
inadmissible evidence.5 Yet, in every
trial, the attorneys themselves pose
some impermissible questions, and
the court intervenes appropriately
upon objection. Consequently, this
fear fails to justify abjuring the
practice. This can be avoided by
having the jurors put their questions
in writing and having the court
screen them before they are asked
to the witnesses. A related concern
posits that an unasked juror question
will result in the juror blaming one
party or the other.%6 We have no
experiences that have supported this
fear.

Finally, opponents object
based on the premise that the use
of juror questions materially adds
to the length of the trial.%’ This
concern is overblown. Although it
does take up court time to consider
juror questions after each witness,
and the questions may well provoke
additional questions from counsel,
the additional time is minimal —
perhaps thirty to forty-five minutes
in a two-week trial 68

The use of juror questions in a
trial has enormous benefits to the
fact-finding process and the juror
experience. Based on our experience,
the use of these questions increases
juror understanding of the issues
in real time, and does so in a way
familiar to an increasing number of
jurors from younger generations. It
encourages jurors to pay attention
to the trial by investing them with
the power to inquire about an issue
that is important in their mind.%
This is especially true in a trial
lasting more than a few days. Finally,
the substance of questions asked
can provide important insight to
the lawyers about how their case
is perceived by the jury, and what
issues demand more clarification or
attention.

Last year, the Chief Judge of the
Eastern District of Texas, Leonard
Davis, permitted the jury to ask
questions in a patent case involving
an online tool for seat selection in an



airline and event ticketing website.”®
He did not seek the parties’ advice on
the process in advance and notified
the parties of the process the day the
case began.”!

Judge Davis employed a process
for jury questions that can serve
as a model for questions in any
court. He utilized safeguards and
procedures that have been widely
discussed and approved.”> They
strike us as the best “rules” for
jury questions in practice. In Judge
Davis’s procedure, he explained
that jurors were allowed to ask
questions of every witness after a
witness’s testimony had concluded,
but before he or she left the stand.”
All jurors were provided a blank
sheet of paper to ask questions.”
After each witness concluded
testifying, each juror would pass
the sheet of paper to the bailiff,
whether or not the paper contained
a question.” The court screened the
written questions at side bar with
the attorneys present.”® The court
and counsel evaluated the questions
to determine if the question was
appropriate, and the court afforded
both sides an opportunity to make
objections.”” If the court agreed a
question should be asked, the court
read the question and the witness
would answer.”® Counsel for both
sides was then allowed follow-up
questions directed to the issue raised
by the question.”

This process was quick,
efficient and allowed the trial to
proceed without undue delay. The
questions were sometimes mundane
— for example, “How long did
you work at company X?” — and
sometimes insightful. A key issue
in the case ended up being why a
15-year-old version of a software
program had not been preserved
by a third party. One juror posed
this question to the very first
witness with an ability to answer
the question. Yet, neither counsel
for the parties thought to ask it first.
Judge Davis found the process so
successful that he publicly stated
that he would probably continue to
use it in future trials.3°

Juror questions were also
successfully utilized in a minority
stockholder oppression and breach
of fiduciary duty case in state court
in Dallas in 2009.8! Instead of the

Because the [juror]
questions frequently
reached the heart of
the matters..., they
allowed counsel on
both sides to tailor
their presentations
more effectively...There
was rarely an instance
when a question by
a juror did not lead
to clarifying questions
on redirect or
additional inquiries
on the subject with
subsequent witnesses.

judge initiating the procedure,
both sides agreed and presented
to the judge a proposal for the
jurors to ask questions in a
manner similar to the procedure
used by Judge Davis in Tyler.8?
The presiding judge of the 192nd
District Court, Judge Craig Smith,
embraced the procedure, along with
time limits for the overall trial.8?
Juror questions in the case were
plentiful and allowed both sides the
opportunity to adduce clarifying
testimony from the witnesses.3*
One issue that arose in the
case involved a potential concern
with the use of juror questions, but
it was easily managed by the trial
judge. Although the jurors asked
questions anonymously, over time
the identity of a particular juror
who had a question for nearly every
witness became clear and, as the
trial wore on, the juror became
increasingly adversarial with his
questions, prefacing one with:
“Answer the following question
yes or no.” 8 Judge Smith did not
allow these types of questions to be
asked.®¢ The court always retains
the power to refrain from asking a
Jjuror question, and the best practice
is for the court to inform jurors of

this possibility at the beginning
of the trial. An instruction that
informs the jurors that sometimes
a question will not be asked, either
because it is not allowed under the
rules or because it will be addressed
with another witness, is a simple
way of ensuring that jurors do not
become confused or frustrated if
one of their questions is not posed.

A final issue of concern
regarding juror questions is to
what extent the questions can be
referenced by trial counsel in closing
argument. Judge Smith allowed full
use and reference to questions by the
jurors;®” Judge Davis did not, and
instructed counsel to refrain from
any reference to juror questions.®
Although we understand Judge
Davis’s concern with giving too
much attention to juror questions,
we think it is sensible to allow
counsel to reference them in an
appropriate way, just like references
to questions from counsel or from
the court.

As one of the authors of this
article was trial counsel for a
group of defendants in the above-
described patent trial (the CEATS
case), and since both authors served
as co-counsel for the plaintiffs in
the state court case, we can endorse
firsthand the overall benefits of this
procedure.®® In both cases, juror
questions had all the traditional
benefits of the practice and no
visible disadvantages. The trial was
not extended in any material way,
and both sides came in under the
time limits prescribed by the court.
Because the questions frequently
reached the heart of the matters in
dispute, they allowed counsel on both
sides to tailor their presentations
more effectively. For example, in
both trials described in this Article,
there was rarely an instance when a
question by a juror did not lead to
clarifying questions on redirect or
additional inquiries on the subject
with subsequent witnesses. Finally,
the questions allowed counsel for
both sides to assess — admittedly
in an imperfect way — how the
jury was reacting to the evidence,
and it provided both sides at least
some assurance in advising their
clients on their prospects.’® Why
any trial lawyer would not want
to know this type of information
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is beyond us. Lawyers (or their
clients) pay thousands of dollars
in an imperfect attempt to recreate
the actual jurors’ perspectives and
views when they hire a “shadow
jury” to give feedback on the day’s
events in the courtroom. We believe
the more effective practice is to hear
this information straight from the
horse’s mouth.

C. Interim Arguments

As with the other practices
described in this article, the use of
interim arguments — statements
about the evidence offered by
counsel throughout the trial — is
not a new concept. Judge Robert
Parker, a former district court judge
in the Eastern District of Texas and
justice on the United State Court of
Appeals for the Fifth Circuit, wrote
encouragingly about the practice in
199197 While it surfaces in some
courts, it is far from routine and in
our experience, most cases do not
utilize it.

Interim argument, in Judge
Parker’s words, “permits counsel
to respectfully focus the jury’s
attention on the significance of
developments of a trial as they
occur.” %2

More specifically, interim
argument allows counsel to point
out to the jury why a witness is being
called, to highlight which aspect of
the case the witness will address,
to tell the jury the significance of
an answer to a question, to direct
the jury’s attention to a particular
instruction or rule of law and
connect it to testimony or exhibits,
and to comment on strategy of
opposing counsel.”

Interim argument has been
deemed especially effective in
long trials where the time between
hearing a piece of evidence and
reaching a verdict may be many
weeks.?* Our strong preference
for hard time limits and shorter
trials does not, however, make the
practice of interim arguments any
less desirable. In fact, in timed trials
involving complex issues — like a
patent or antitrust case — interim
arguments can help the jury make
sense of evidence and issues about
which they are likely to be very
unfamiliar.%
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Interim arguments
any less desirable.
In fact, in timed trials
involving complex
issues — like a patent
or antitrust case —
interim arguments
can help the jury
makesense of
evidence and issues
about which they are
likely to:be
very unfamiliar.

Properly  used, interim
argument can expedite a trial’s
progress. This is especially true
when a party needs to address
testimony on a particularly nuanced
issue, such as inducement in a patent
case, or market definition in an
antitrust case. The use of an interim
statement to preview testimony or
summarize its importance allows
the party adducing the testimony
to focus on the important facts
without much testimonial wind
up or explanation. By doing so,
the proponent of the evidence can
streamline her presentation — a
lengthy deposition clip can, in
many instances, be reduced to a
few key minutes when combined
with an explanatory introduction
or preview. Or a witness whose
testimony is legally important to a
particular element of proof — in a
way that may not seem obvious to
the jury — can be highlighted and
explained.

There are no legal or procedural
obstacles to this practice, as it falls
within the court’s broad discretion
in how to conduct the trial.®® It
can be effectively employed by
giving each side 30 minutes, broken
down into no more than five-minute
segments, to use throughout the trial
as the counsel deem fit. Perhaps in
a shorter trial of only a few days,
a briefer amount of time can be
aliotted.”’

D. Use of Preliminary Substantive
Jury Instructions

At first consideration, the notion
of preliminary jury instructions may
seem out of place in this discussion.
After all, it is commonplace in
almost every court for the trial judge
to give a set of instructions to the
jury before the trial begins. These
instructions include information on
how the trial is to be conducted, the
schedule, and perhaps even a brief
overview of the arguments to be
offered by each side.”®

Such general instructions are not
what we are advocating here. Rather,
we endorse the use, at the beginning
of the trial, of more substantive legal
instructions about the issues that
the jury will confront in the case.
This approach has been endorsed by
judges and commentators,”® but like
the other improvements advanced in
this Article, is infrequently used in
most courts.

For example, Chief Judge James
Holderman of the Northern District
of Illinois wrote approvingly of the
use of such preliminary instructions
outside of the patent context in
a 2009 law review article.'0 He
noted specifically that preliminary
instructions on the law helped
“orient” the jurors in the case and
allowed them to more easily make
factual connections between the
evidence and the issues in the trial.!%

The practice is frequently used
in the Eastern District of Texas in
patent cases. Typically, the court in
an Eastern District patent trial will
play the Federal Judicial Center’s
so-called “patent video,” a video
summarizing the patent process
and providing some background
legal instructions on the law of
infringement and invalidity.!? The
video is approximately 17 minutes
in length and lays out, in a neutral
fashion, the common issues that
arise in many patent trials.'®> This
practice normally occurs prior to
voir dire, and helps orient the entire
panel to the import of the attorneys’
questions during jury selection.
Nonetheless, outside the Eastern
District of Texas and the Northern
District of Illinois, the practice of
pre-instruction is not widespread.

Perhaps an unwise belief that
jurors from older generations would



be able to completely and intelligently
sift through days of testimonial and
documentary evidence — and only at
the end of trial receive guidance on
the importance of the evidence, or its
relation to proof of a cause of action
or defense — led to this practice.
However, it strikes us as bordering
on foolhardiness to expect a juror
from Generation X or Y, accustomed
to assembling and processing a vast
amount of data over a short period of
time,'%4 to take in all the evidence in
a trial without substantive guidance
on the law to govern their decision.

Based on our experience, some
opponents object that only after the
trial concludes do the parties and the
court truly know the issues before the
jury. While perhaps technically true,
it is only a poor trial advocate indeed
who begins the trial without a largely
complete sense of the legal issues
in the case. Certainly, if there are
issues dependent on the admission
of a particular piece of evidence,
whether documentary or testimonial,
it is wise to avoid pre-instruction on
those precise issues. But that strikes
us, and has struck judges that use the
practice, to be a rare exception rather
than the rule.'® Having the court
provide general instructions about
the legal issues in a case is always
sensible, and will not vary regardless
of the actual evidence adduced.

E. Juror Discussion of Evidence
Before the Conclusion of Trial

The principle that the jurors
should not discuss any issue in
the case before the evidence has
been concluded and the jury finally
instructed is well established.!0¢
Nonetheless, we believe that a serious
discussion of improving civil jury
trials must include a re-evaluation of
this longstanding approach.

The argument for prohibiting
Jjuror discussion before the conclusion
of the evidence is easy to understand.
The jury is supposed to consider all
the evidence, keep an open mind,
and only come to a conclusion after
all the evidence has been presented
and in light of the legal instructions
provided by the court.

But of course the notion that
jurors remain passive recipients of
information who store it for later
consideration defies common sense.

That is the description of a hard
drive, not a human being. People
learn in different ways, no doubt,
but our experience as trial lawyers
tells us that no one learns in the way
presumed by the current practice of
prohibiting jury discussion of the
evidence during the trial. Indeed,
every trial lawyer takes note at the
end of the trial day of a particularly
effective  cross-examination or
the admission of an important
document. Why would we do so if,
in fact, we didn’t expect that at least
some of the jurors drew the precise
conclusions we hoped they would
draw? In any event, it seems quite
likely the current practice inhibits
juror comprehension of the issues,
especially in a trial lasting more than
a few days.

Michigan lawmakers recognized
the counterfactual characteristics of
the traditional approach in adopting
a rule in 2011 that allows jurors to
discuss the evidence while the trial
proceeds.'%7 Under the Michigan
practice, the court, as is customary
everywhere, informs the jury that
they are not to decide the case until
after they hear all the evidence,
legal instructions, and arguments of
counsel.'%® However, the court may
(but it is not required to) also instruct
the jurors that they are permitted
to discuss the evidence among
themselves in the jury room during
breaks in the trial so long as all the
jurors are present and so long as
those discussions are understood to
be tentative and not final 109

Before Michigan adopted the
new rules,!'® the courts conducted
a pilot program for several years
testing this approach along with other
reforms, including some discussed in
this Article!!! The pilot program
sought feedback on the rules from
lawyers and the jurors themselves.!1?
The feedback produced a startling
finding. With respect to the new
practice of allowing discussion of
the case during the trial, over 90%
of the participating jurors viewed the
practice as increasing understanding
of the issues and the fairness of
the trial overall.!'* Only one in ten
lawyers believed the new practice
increased the fairness of the trial
and barely two in 10 believed
that the process improved juror
comprehension.!!4

That last point, the disparity
between what jurors thought about
their own comprehension and
what lawyers believed about juror
comprehension illustrates to us a
common impediment to this kind of
reform, as well as the other reform-
minded practices we advocate in this
Article. Lawyers and judges are used
to conducting trials in a particular
way, the way they learned how to
do so or the way “it has always
been done.” This kind of inertia
blocks sensible reforms, even when
empirical evidence, such as that
gathered in Michigan, demonstrates
that real improvement can be had.
We advocate here a fresh look at
the conduct of civil jury trials and
an embrace of procedures — some
new, some not new but infrequently
used, and some common practices
that may not be universal. To achieve
the reform we are seeking lawyers
and judges are going to have to
reevaluate previously held views and
traditions. That jurors themselves
find a particular approach almost
unanimously helpful — like
discussion of the evidence before
deliberations — should cause
lawyers and judges to take notice
that the civil jury trial not only can
be improved, but must be.

What might be objectionable
about interim juror discussion? It
might be argued that it somehow
creates “unfairness” for one side or
the other. As with other practices we
advocate in this Article, we do not see
the logic of such a claim. Discussion
of the evidence by the jurors should
not advantage either side any more
than the use of time limits, juror
questions, interim argument, or
preliminary jury instructions. If
there are weaknesses in the plaintiff’s
presentation, for example, it seems to
us those would be as easily identified
by juror discussion as strengths in
the presentation. As for defendants
concerned that their evidence is
presented later in the trial, we note
that cross-examination is designed
to bring out at least portions of the
defense case and there is no reason
to believe that defense-oriented
evidence is any less likely to be
discussed by jurors than plaintiff-
oriented evidence. In short, we view
an objection based on unfairness as
illogical.!!3
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F. Trial by Agreement

The final concept we discuss is
not a single practice but an approach
that we believe will improve every
jury trial. This approach, first
conceived by one of the authors,
Stephen Susman, is one that
embraces a process seemingly at
odds with the adversary system -
trial by agreement."! In the Susman
approach, the crux of conducting a
trial by agreement is to enter into a
series of agreements designed not
to advantage either side, but instead
to aid in an efficient and intelligent
presentation of the case to the jury.

There are other important
benefits as well outside of the
jury context, such as saving court
resources by avoiding useless
and time-consuming disputes, or
reducing the expenditure of fees
and costs by both sides.'"” Some
of the agreements concern pretrial
matters where inefficiencies in
litigation are most prevalent, such
as limiting the length and number of
depositions, setting clear provisions
for electronic discovery, limiting
expert depositions, and sharing a
court reporter.''8

Many of the proposed
agreements focus directly on the
conduct of the trial itself. These
agreements do not simply save time
and reduce the costs associated with
unnecessary disputes; they also
result in a trial process that produces
more intelligent and informed
results.!!® In that sense they are a
substantive improvement to the jury
trial.

This approach to trying a
case can be seen as an exercise
in improving lawyer civility. By
reducing the issues in dispute to
what is truly material and outcome
determinative, attorneys eliminate
fractious disputes that can disrupt
the relationship between opposing
counsel.!?0  But that laudatory
outcome is a side benefit to the
trial by agreement approach, not
a primary goal. The goal is an
improved jury trial.

The standard list of proposed

trial agreements includes the
practices we have previously
discussed — jury questions, trial

time limits, and interim arguments.
But the list includes a variety of
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The questionnaire
must be brief
enough so as not to
burden the venire
members in
filling it out.

other practices that will aid the jury
trial process.'?!

One important  practice
concerns the treatment of exhibits.
With competent trial counsel on
both sides, there is no reason that
agreements cannot be reached on all
but a handful of exhibits. It should
always be agreed, for example, that
a document produced by either party
is deemed authentic.'* Further, in
connection with the exchange of
proposed trial exhibits, any exhibit
not objected to should be deemed
admissible.

We say “admissible” and not
“deemed admitted” purposely. There
are appellate risks inherent in simply
“dumping” countless exhibits into
evidence. This practice can provide
a bloated and confused record on
appeal. Consequently, the better
practice is for counsel to offer the
exhibits into evidence on at least a
witness-by-witness basis to avoid an
evidentiary “dump.”

Counsel should also consider
agreeing to the use and content of
“juror notebooks.”'?* Counsel can
provide this resource to the jurors
to aid their overall understanding of
the case. These notebooks would not
contain any argumentative material
and would provide a glossary of
anticipated terms used throughout
the trial, a list of witnesses and
other involved individuals, and a
short chronology of the events that

transpired.'>* Attorneys on both sides
could consider including exhibits
within the notebooks; however,
this type of inclusion is likely to
create some disagreement. Counsel
could solve this problem by agreeing
that each side can pick around five
exhibits to include.!?

Another important practice
is the use of an agreed juror
questionnaire. Given the limited
attorney voir dire available in most
federal courts, and the desire for
state court judges who allow the
practice to do so efficiently, an
agreed questionnaire for each unique
person to answer will streamline
the process and make jury selection
a more intelligent exercise.” An
agreement is critical for this practice
to be effective because few judges
will have any interest in parsing
each side’s proposed questions
and adjudicating the competing
proposals.'?”’” Basic information
that both sides can use should take
precedence over questions designed
by a psychologist or jury consultant
to draw out some critical decision-
making trait of a venire person based
on what they are reading or whether
they watch “reality television™ or
HBO.

The questionnaire must be brief
enough so as not to burden the venire
members in filling it out.'* In some
jurisdictions, it will be possible to
mail the questionnaire to the venire
in advance of the trial, and have
it returned by mail so that it can
be made available to both sides
several days before jury selection.'?
In jurisdictions where this is not
possible, and the form is filled out
and delivered to counsel on the same
day, brevity is critical to allow for
a meaningful assessment of the
information.

We note that the Texas Supreme
Court recently adopted new rules
for expedited actions.*® These new
rules establish quick trial settings,
limited discovery, and hard time
limits on trial.!*! However, they only
apply to cases where the relief sought
is under $100,000.13 We praise the
Texas Supreme Court for helping
move the jury trial process in the
right direction; however, as we have
advocated throughout this Article,
we strongly believe that the principles
behind these new expedited trial



rules should be applied universally
and should not be limited to causes
where relief is under $100,000. By
limiting the application of the rules,
larger cases will now potentially
take longer to get tried and thus
will be more expensive and quite
possibly less likely to get tried at
all. The relatively narrow reach of
the new rules suggests to us that
neither courts nor legislatures will
likely adopt the changes that we
have proposed in a broad way by law
or by rule. It is therefore even more
important for trial lawyers to push
for agreements among each other
and then to push judges to implement
these agreements.

IV. Conclusion

Trial lawyers should be vocal
supporters of the constitutional
right to trial by jury in civil cases.
They ought to be the “jury lobby.”
Unlike jurors, who experience the
process infrequently and thus may
lack the insight into how the system
can be improved, or judges, who
act as neutrals presiding over the
process, and have significant
responsibilities in addition to
presiding over jury trials, trial
lawyers ought to have a vested
interest in making the jury trial
function more intelligently. For
reasons discussed in this article,
fewer lawyers have the kind of trial
experience necessary to advocate
sensible improvements. Others lack
the passion we have for the jury
system. But for those lawyers who
do have the experience and passion,
and the young lawyers who work
with them, it strikes us that they
are the ones who should support the
practices we have outlined in this
article, and any others designed to
make civil jury trials a continuing,
intelligent, and efficient part of our
democratic government. B
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